16037 SW Upper Boones Ferry Road, Suite 300
Tigard, Oregon 97224
PO Box 231600 | Tigard, Oregon 97281-1600

Professional
oz L iability Fund

November 15, 2023

David Koenig

Re: PLFE File No.  : 052623
Covered Party : Marc W. Mohan
Claimant(s) : David Koenig

David Koenig v. Evan Clinchy, et al
Multnomah County Court Case No. 23CV15424

Dear Mr. Koenig:

This will serve as the PLF’s response to the legal malpractice claim you have as
Covered Party, Marc Mohan. ;

As discussed below, the PLF respectfully denies the claim in its entirety.

At the outset, I want to explain the role of the PLF. The PLF is an independently
Oregon State Bar. The PLF’s sole purpose is to provide coverage for legal malpra
nonexempt attorneys in the private practice of law in Oregon in accordance with t
conditions of the applicable coverage plan and to address claims against those attorne
potentially within coverage. We do not provide advice or assistance to people such :

in making a claim against an attorney. On the contrary, as Mr. Mohan’s professional
PLIs interests are adverse to your interests. To the extent you want or need legal ad:

B

representation concerning your claim, which the PLF recommends you seek, you
. . . > 4
own attorney to provide you with that advice and representation. 3

Furtbermore, the PLF Coverage Plan does not cover disputes regarding attorney
prov1.des coverage for alleged damages related to legal errors committed by an atto:
practice of law and specifically excludes any claims for the return of legal fees p.
mcludgs fees alleged to have been negligently incurred, excessive or otherwise all
Accord‘mgly, the PLF does not provide coverage (cannot reimburse you) for 2
requesting reimbursement of any fees paid to Mr. Mohan. g
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on asserting the malpractice claim, you must prove each and every element of 3e po
iscct:}c}:slzlﬁ; establish agclairn for legal malpractice you must prove: (1) tha?. Mr. Mot.um wa?z:gil?; tTu:
one or more of the ways in which you have a‘lleged; and (2) that you sustained specific economic
damages as a result of that negligence. Harding v. Bell, 265 Sr 20%, 508 P2d 216 (1973). The pore
asserting the claim must show, as the first step in proving the ma pfragtlce action, that the outcome in
their case would have been better, but for the alleged negligence of the attorney. I4. il
Ayl ice e N

! bk ink a court, or a jury would conclude you haye noy

il d. if this case were litigated, we thin t,ora . not

St)mufllzusr?; c,)f proving either that Mr. Mohan was negligent in any aspect of his representatio,
y 8

ot that he caused the damages you claim you have sustained.

: ims against ¢h

In April 2023, you contacted Mr. Mohan to pursue ct!efamatlon aggvitlslsiaﬂzllf: A%te ‘

) § e .

- 1 i duals vou alleged caused you to be suspended from comp o
égilv‘zijziiéowith y%u, Mr. Mohan concluded that the one-year statut.e of limitations
claims was quickly approaching in the matter of a few days. He e)_cplamed that he was
willing to file the complaint notwithstanding that the time constraints prevented him
evaluating the strength of the case. You agreed to his representation under these co:
Following the filing of the suit, and as you know, the defendants vigorously defended :
It was evident that the defendants were united in their allegations regarding the alleged

and threatening behavior you exhibited. You were equally vehement in your desire to p

statements were untrue and expose the ill treatment at the hands of the defendants. Mr.

4

counseled you against taking a hyper-aggressive stance in discovery. This included not f
confrontational and aggressive Requests for Admissions. He further counseled you against
to post atticles and send letters to the various Scrabble organizations. . 3

In your letter to the PLF (and your communications to the Oregon State Bar) you %;ilegc d
Mohan failed to produce evidence in support of your claims. This included screenshots
convetsations with members of the NASPA Board. You indicate this was evidence that the

intentionally trying to ban you from competition without providing a basis for its decision.

-~ that Mﬁ‘-aMbhaﬁ,-‘s’h:sponsc to the Oregon State Bar indicated that he did not produce the s
becaus.e he concluded it was not helpful, or responsive, to the claims you were allegi Y
exception to Mr. Mohan’s decision Vi

regarding that discovery, as well as other discovery-relat
However, we do not agree that Mr. Mohan’s handlin

defendants’ discovery requests, fell below the standard of care. While your suspension
part of the aﬂeged damages, the communications and screenshots you provided did no
yout case and, in fact, could potentially have worked against you. .

g of your case, including the respo

You further find fault with M. Mohan in his drafting of the complaint. ,Spe&ﬁ |

Foqrt found his drafting deficient because it did not include all the alleged defama
indicate Mr. Mohan advised that in his opinion, only the three statements from the /




to the Anti-SLAPP motions filed by the defendants. L

The Coutt ruled that the protected conduct and statements “include the co

statements contact in the Exhibits attached to the Second Amendec
defendants alleged conduct and statements were subject to qualifiec
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should be included as exhibits to the complaint. Again, we can find no fault Wl L
to limit the pleadings to the three statements contained in the April 4, 2022 incid
tements were not defamatory. We do not agree that a

imately found those sta
ulimately 1d have changed that outcome.

alleged defamatory statements wou

In total, none of the alleged failures outlined in your l(’:tter to the- PLF would
of our’case. This includes the alleged failure in agreeing to a Stipulated .pm ec
sugpoenas to the various Scrabble organizations, as well as the alleged failure to ¢
complaint on the defendants.

Considering the court’s ruling on the merits
claims, it is clear the court wou

1d nevertheless have dismissed the claims no

service 1Ssues.

Ultimately, the attorney-client relsitionship broke down and 1\/{r. Mohar} wi
July 2023. Mr. Mohan explained in his withdrawal letter that “‘your act.lonsr 7
affected my ability to pursue a metitorious case on your behalf, by having th M z
client privilege and by failing to act with full candor to the court.” He recom

voluntarily dismiss your case noting that the chances of you obtaining a jud
been seriously tarnished”. He referred you to another attorney who we under:

statements “are statements of opinion, which cannot form the bas
not object to submission of the Order following the court’s

Xcssld\:\?e that you would not have been successful in
gecly did’or'did ot do#iThe Coure v unpersuaded af

confirming that It was your own behavior that led to the ba
event, that you did not have the proof needed to sustai ¥
f;i:u; the case.following Mr. Mohan’s withdrawal asajlfn !

co ;ltt 01c11 continued to tespond to the defendants Antie
end the hearing. The PLE must respectfully deny the

e ncoure you 0 btin independent el i
respondence is in el
advice. i
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Thank you for your time and attention to this matt

Very truly yours,

LU

Brad M. Tompkins
Claims Attorney
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